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Meet Your F itator

Martha consults and nationally on Title IX and
student conduct @previously served as a
technical trainer for Department of Justice VAWA
campus g a@. Martha is a former President of the
Associattefor Student Conduct Administration, has
be gulty member for ASCA’s Gehring Academy,

nd was part of the core team that developed ASCA’s
ual Misconduct Institute. A student conduct

A%rprofessional for over 20 years, Martha is also a former

dean of students and has extensive experience in

% residence life, behavior intervention,
emergency services, orientation, leadership, and

Martha Com ptO N @ working with student organizations.

She/her %
Director of Strategic P€|91 rships and
Client Relations
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Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.”



Section 106.30: Sexual Harassment

Sexual harassment means conduct on the basis of sex thalﬁ& fies one or
more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’'s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’'s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).




AND... Only Covered, IF:

Place of Conduct Required Identity

» On campus < » Complainant
+ Campus Program, \Q participating/attempting
Activity, Building, a@Q\ to participate in Program

S (e Uried] & 5@5 or Activity, AND
- %‘ » Control over Respondent
A



Procedural Requirements for In\ggtigations
\

Equal opportunity to

present evidence An advisor of choice

Notice to both parties

Nopuartunity to review all
Written notification of evidence, and 10 days to
meetings, etc., and submit a written response
sufficient time to prepare | to the evidence prior to
completion of the report

Report summarizing
relevant evidence and 10
day review of report prior

to hearing



Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

Standard of proof used may be preponderance of the evidence or clear and convincing; standard must be
the same for student and employee matters

Cross examination must be permitted and must & e conducted by advisor of choice or provided by the
institution

Decision maker determines relevar.«y Lf questions and evidence offered

Written decision must be \ssu-2d that includes finding and sanction
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The Requi%ﬁt of
Impartiatity



Section 106.45(b)(1)(iii)



Section 106.45(b)(1)(iii) Q@o

Title IX Coordinator, investigator, decision maker, or facilitator of
informal resolution must receive treaiing on...how to serve

impartially, including avoiding nrrejudgment of the facts at issue,
conflict of interest, and bias  Tnis training material may not rely on
sex stereotypes and must bromote impartial investigations and
adjudications of forma! ccmplaints of sexual harassment.




Hearing Technology: Requirements
and Consideratio X0

If hearings cannot be in person, or if sorneone chooses to participate
remotely, must have a remote participation platform available.

All hearings must be recorded.

Participants raust be able to The parties with the decision maker(s)
commurnicate during the hearing The parties with their advisors



Purpose of the Hearingigj

S Re
O

3
@% 4

Review and Make Fin@?@ Determine Determine
Assess of Fag<> Responsibility/ Sanction and
Evidence Findings of Remedy

(g\?s‘ Responsibility



Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact mare or less likely to be true.

A 4

Is the item what it purporfs tq &?

A 4

Is it reliable?

‘€awyou trust it or rely on it?

A 4

What weight, if any, should it be given?
\_/ Weight is determined by the finder of fact!



©90o Formatggcture of the
Trauma ZEaN e

informed «\@
practices N
provide OV

for engaging
with the

tOOlS/teChmques A@cj Format of Questions

Complainant,
Respondent,
and Witnesses. Approach to Clarification
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The Participants &
The Parties O$

N\
Complainant \é&espondent
The person who is alleged to erson who has

be the victim of conduct <Q-been reported to be the
prohibited under the policy. \A@ perpetrator of conduct prohibited

Q\ under the policy.

O
&




The Participants
The Investigator

- Can present a summary of the
final investigation report, including items
that are contested and those that are not; (C

- Submits to questioning by
&

the Decisionmaker(s) and the partie
(through their Advisors). \
e

- Can be present during the enti ring
process, but not during deli ions.
- Questions about their oginidNs

on credibility, reco ed findings,

or determinations, rohibited. If

such information is introduced, the Chair
will direct that it be disregarded.




Can be anyone, including a lawyer, a
parent, a friend, and a witness

No particular training or experience
required (institution appointed advisors
should be trained)

Can accompany their advisees at all
meetings, interviews, and the hearing

Advisors should help the Parties prepare
for each meeting and are expected to
advise ethically, with integrity, and in

faith @Q\

May not speak on behalf of their \see or
e

otherwise participate, except ttt

advisor will conduct cross nation at
@%Egvise their
i

the hearing.
Advisors are expec
ting proceedings

advisees without d

The Participants
$C’.> Advisors
O

N

\%
O




The Participants
Advisors: Prohibited
Behavior

An Advisor who oversteps their
role as defined by the policy
should be warned once. If the
Advisor continues to disrupt or
otherwise fails to respect the
limits of the Advisor role, the%\
meeting may be ended, opether
appropriate measures

implemented. Subse ly, the
Title IX Coordina s the
ability determin to address

the Advisor's non-compliance
and future role.

QNS




The Participants

The Hearing

Facilitator/Coordinator \S\\

» Manages the recording,
witness logistics, party
logistics, curation of
documents, separation
of the parties, and othe
administrative elem
of the hearing pro

» Non-Voting V
X

QL
N




The Participants
The Decision-Maker(s)

» One person or a panel

» Questions the parties
and witnesses at the
hearing

» Determines respon5|

» Determines sancti
where appropr &

’P/,




The Participants
The Hearing Chair

>

s a decision-maker

» Answers all procedural questions

» Makes rulings regarding
e

relevancy of evidence, questio
posed during cross examin@

> Maintains decorum
> Prepares the written S@eration

statement ?\
Assists in prep{@%the Notice of
Outcome
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Pre-Hearing T :
Hearing Pargz\edg Chair
Q2
What should b@ne INn advance of the hearing
$<>
ol

.....
.......



Q Review evidence and.report
§§ Review@ble policy and procedures

Hearing

Pa n e I a S a Ill.Q\P liminary analysis of the evidence

Whole Q
Q\ \/ Determine areas for further exploration

@ Develop questions of your own




Provide names of all individuals invited to participate in the
hearing

Provide parties with in @on report and all pertinent
evidence \

0 Compile questiops on behalf of the Panel

Hearing

PN @ vene a pre-hearing meeting

<

Panel Chair
Q§ Review questions submitted by the parties

A Anticipate challenges or issues

Become familiar with the script

=
O H-




Credibility? $C_>
o
CIaK/'c tion on timeline?

Common C)O

Areas of
Exploration Q

AQ/Q\ The thought process?

® Inconsistencies?




Pre-Hearing Meetin 5

* Format

Roles of the parties Qg\
Participation Q§

Decorum
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Cross Examination Expectations
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Order of the Proceedings

01

Introductions
and instructions
by the Chair;
Opening
Statements

)

Presentation by
Investigator

rrasentation of
.nformation and
questioning of
the parties and
witnesses

Closing
Statements

Deliberation &
Determination




Opening Introductions Q$C°

and Instructions by th
Chair

- The institution should have a sc W%Lor

this portion of the proceeding it
should be used.

- Introduction of the particﬁaﬂts.

- Overview of the pr @res.
- Be prepared to&r questions.

%
O

N\
e\S&



Presentation of
Information




Presentation of Information &cj
Questioning of the Parties \Q$

01

The Hearing
Panel will
question
Complainant
first

02

Cross
examination
of
Complainant
will occur
next

Follow un hv
the Hearing
Panel

The Hearing
Panel will
question
Respondent
second

Cross
examination
oli
Respondent
will occur
next

06

Follow up by
the Hearing
Panel




Questioning of the Witnes

01

The Chair will
determine the order

of questioning of
witnesses

)

The Hearing Panel
will question first

\

a4
03

)
Advisor cross-
examination will
occur next
(suggested:
Complainant’s
advisor followed by

Respondent’s
advisor)

Se8

04

Follow up by the

Hearing Panel




General Questioning Guidelines




The Hearing Panel or the
advicor will remain seated

durirg questioning

e FOrmat Of Questions will be posed
:: Questioning orally

Questions must be

relevant



What constitutes a relevant q%éstion?
O

\{\

~\/

The. Departme.nt See, e.g., Federal Rule of Evidence 401 Test for
declines to define Relevant Evidence:

“relevant”,

indicating that term (“Evidence is relevant if:

17 * (a) it has any tendency to make a fact more or less
ShOU ld be probable than it would be without the evidence; and

Inte 'p reted usi ng - (b) the fact is of consequence in determining the

[its] plain and adion-

ordinary meaning.”




When is evidence relevant?

Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less

probable than it would be without that
evidence




Questions that seek to illicit
irrelevant information

» Complainant’s prior sexual histo 'y ’

* Information protected by a~. un-
waived legal privilege

* Medical treatment and care

Duplicative questions

Information that is

otherwise irrelevant




When Questioning....

Explore here

additign
%g&mn or clarity

Take your time. Be
thoughtful. Take
breaks if you need it.

Listen to the
answers.

Be efficient.

Be prepared to go
down a road that yo

hadn't considered
anticipated ex@;g.




Foundational Questions to A|Wé}/$
Consider Asking N

Did the notes reflect
your recollection at
the time?

Were you Did you see the
interviewed? interview antes?

Did you speak with
any one about your
testimony today
prior to this hearing?

As you sit here [\ Did you review your
today, has anything \§] notes before coming
changed? to this hearing?




11 Common Areas of Where {ac?ity or
Additional Information is\Needed

D

N\
50
Facts related to y

Details about the the elements of I‘: Relevancy of
alleged " 1% Certain Items of

1
misconduct the aI_Iegeq W\ Evidence
violatior:

Factual Basis for
Opinions

Inconsistencies

Credibility Timelines




Questioning to Assess Relia@ity
C )

Inherent plausibility

Lawic

NS

Corroboration

N_—

Other indicia of reliability




Questioning to Assess @@?ibility
N

opportunity to vi 5<

No formula 22\
exists bUt ability to reﬂ@
consider motive Q}bncate
asking pla@lity

guestions istency
about the Q\ character, background, experience, and training
following: 6 coaching



Credibility Versus Reliability ¢,

Reliable Evidence

* | can trust the consistency of the person’s acco heir truth.
* It is probably true and | can rely on it. O

Credibility

* | trust their account based onﬁ\ one and reliability.

They are honest and belie
* It might not be true, éworthy of belief,
* It is convincingly tr %

* The witness |ss§ and speaking their real truth.




Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?




Asking Questions to Assess Au‘t;hcé)nticity
Investigating the Products of ;Q\@nvestigation
O

Never assume that an item OAsk guestions, request Request further
of evidence is authentic. $ proof. investigation of the

@ authenticity if necessary.




Is it authentic?

QUESTION THE

PERSON WHO

OFFERED THE
EVIDENCE

REQUEST
ORIGINALS

OBTAIN
ORIGINALS FROM
THE SOURCE

HAVE OTHERS
REVIEW AND
COMMENT ON
AUTHENTICITY

ARE THERE
OTHER RECORDS
THAT WOULD
CORROBORATE?



What are
the “Hard"”
Questions




How to
Ask the
Hard

Questions

@%V@

Lay a foundation for the Eu@cr?s
* Explain why you a zlgk g it

« Share the evid

at you are asking
about, or th are seeking a
respons

?Qg%ate and mindful in your
ions:

3- Can you tell me what you were thinking

when....

* Help me understand what you were

feeling when...

* Are you able to tell me more about...



Special Considerations for o
Questioning the Investigat

The Investigator’s participation in the hearﬁéqpas a fact witness;

Questions directed towards the Investi r shall be limited to facts collected by
the Investigator pertinent to the I% igation;

Neither the Advisors nor the D No -maker(s) should ask the Investigator(s)
their opinions on credibility,.ce mended findings, or determinations;

The Investigators, Adviso d parties will refrain from discussion of or
guestions about the séssments. If such information is introduced, the Chair
will direct that it be~gdisfégarded.

©



Ask questions about ho&they conducted their

investigation E

. Explore /&Q\vestigators decision making
Special

: : \%
CO n S I d e ra t I 0 n S %Qk clarity about evidence Where it came from
fo r Q u e St i 0 n i ng % collected Authenticity of the evidence
the Investigator <2§

%; If bias is not in issue at the hearing, the Chair should not
6 ’P permit irrelevant questions of the investigator that probe

¢ for bias.

@ Ask factual questions that will assist in evaluation of the
evidence



Special Considerations

for Panels

( )
If a panel, decide in advance who will take the

lead on questioning
\

J \,

>
Go topic by topic

.

>
Ask other panelists if they have questions before
moving on
\

>
Do not speak over each other ;O

.

( E

Pay attention to the questions r panelists
. J
4 )
Ok to take breaks to consult each other, to

reflect, to consult with the TIXC or counsel
\_ )




The Decision Make
Advisor Qu%\ ning
Q2

.....
.......



Cross Examination é”
Who does it? \S\\O

It par%{ s not If party does not
ap does not .

have an advisor,

institution must

provide one

Must be conducted
by the advisor

iCipate, advisor
can appear and
Cross




The Role of the Decision Maker
During Questioning by th Visors

A

After the Advisor poses a question, the proceeding will pa% low the Chair to consider it.

_I_C‘

Chair will determine whether the question will be permitt isaIwaed, or rephrased The Chair may explore arguments
regarding rele¥a th the Advisors.

The Chair will limit or disallow questions on thebasiS\that they are irrelevant, unduly repetitious (and thus irrelevant), or abusive.
a1 C

<

The Chair will state their decisi nWe question for the record and advise the Party/Witness to whom the question was
directed, accordingly. The C@l xplain any decision to exclude a question as not relevant, or to reframe it for relevance.

I -
The Chair has final say on all questions and determinations of relevance. The parties and their advisors are not permitted to
make objections during the hearing. If they feel that ruling is incorrect, the proper forum to raise that objection is on appeal.




When Assessing Relevance, the
Decision Maker Can: gcﬁ
O

Ask the Advisor why their@stion IS

relevant
Take a break

o

Ask their owr@@estions of the

e

Review éia&hea ring record
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Weighing the Evidence &
a Determination \3/\\

Evaluate the relevant evidence C‘_)C>

collected to determine what we|ght

any, you will afford that item o
evidence in your final determlnitk)

Apply the standard of pro the

evidence to each eleme the
alleged policy wolat@
Make a deter as to whether or

not there has a policy violation.

ng



Preponderance of
Ewdence

More likely than not

A finding of respr asivility =
There was <u*fficient reliable,
credible evider.ce to support

2 1,uing, by a
areponderance of the
eVivlence, that the policy was
violated

Do :s not rnean 100% true or
accurate

A finding of not responsible
= There was not sufficient
reliable, credible evidence to
support a finding, by a
preponderance of the
evidence, that the policy was
violated

(ghe




Findings /\1{ ct

« A "finding of fact!
 The decisi ether events, actions, or conduct
occurr piece of evidence is what it purports to

%/ n available evidence and information
rmined by a preponderance of evidence standard

% Determined by the fact finder(s)
or example...

* Complainant reports that they and Respondent ate ice
cream prior to the incident

CDQ\; - Respondent says that they did not eat ice cream

« Witness 1 produces a timestamped photo of
Respondent eating ice cream

* Next steps?



: . .
Policy Analysis «\Q$ .
N l-E.

- Break down the policy CDO\/ []

into elements

. Organize the facts b@@q\

the element to wh@

they relate Q
S
?\
<3




Allegation: Fondling Oéj

Fondling is the: C)\’
a touching of the private body of another person
a for the purpose of sexu catlon

Q Forublyand/orwﬁho% consent of the Complainant,

0 including insta ere the Complainant is incapable of
giving conser% ause of their age or because of their
temporar rmanent mental or physical incapacity.

Q%



Analysis Grid

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowl S\JCompIainant: drank more than
and Respondent agree and admits this el in 12 drinks, vomited, no recall
that there was contact their statemen Respondent: C was aware and
between Respondent’s investigator & participating

hand and Complainant’s Witness 1: observed C vomit
vagina. “We W klng up. Witness 2: C was playing beer

Co nt started pong and could barely stand

me and was really  Witness 3: C was drunk but
it. It went from there. seemed fine
omplainant guided my Witness 4. carried C to the

6 hand down her pants...” basement couch and left her
there to sleep it off.



Apply Preponderance Standard to
Each Element

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowle’CompIainant: drank more than
and Respondent agree and admits this ele n 12 drinks, vomited, no recall
that there was contact their statemen @b Respondent: C was aware and
betweeg ' participatige

hand a Witness 1:

Witness 2:

vagina.

pong and

rally  Witness 3:

it. It went from there. seemed fine

Complalnant guided my Witness 4: carried C to the

6 hand down her pants...’ basement couch and left her
there to sleep it off.

bs vomit
w ing beer
UV bar@y stand

k but




Did You Also Analyze...? ¢
(if required by policy) Q$

-~

‘ In a building owned/contral'eda by a recognized student organization?
¢

‘ Substantial control 2ve: respondent and context?

LN
‘ Complainant wac attempting to access program/activity?
\_/




Final Report c,)

The allegat
Descrlp aII procedural steps

Flnd|n§—§ fact

&hsmn of application of facts to
olicy

ationale for each allegation

$O Sanctions and remedies
Y.

QQ\ Procedure for appeal



The Final
Determination

Should STAND
On Its Own S Simple and zasy to Comprehend

Transparent/Clear

-
q&m
Q<</
N BT

S) D I
o) ‘
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Scenario1 _\S
Q%

Witness ondent would like

AN
Responden a@ears at the hearing with
7@5@

provide information

Witnes
testir@:r:g about text messages between
Complainant that indicate that

th
S@Iainant has made the allegations

@O . Can the HP hear from Witness 7 at

the hearing?
X



X

O .
S

Scenario Zéé’-’

Respondent@ﬁ es a

nolygraph

report to irx{ igators wherein it is
concluded yhat Respondent is not

all rons.

Q

bein§.rO eptive when denying the

The Investigator determines the
report is irrelevant. Must the
Investigator share the report

with the decision maker?



Scenario 2%)$C°

Respondent p}S‘qu}es a polygraph report
to Investiga herein it is concluded

that Re nt is not being deceptive
whe z%ylng the allegations. The

PO her appears and answers all
@& nt questions on Cross.

Q\
$O . Must the Hearing Panel find
?\

Respondent not responsible
CDQ\ because of the findings in the

report?



Leave Us Feedback:

Questions?

Email Us:
mcompton@grandriversolutions.com

iInfo@grandriversolutions.com

| )

@GrandRiverSols
Il [ Grand River Solutions


mailto:Chantelle@grandriversolutions.com
mailto:info@grandriversolutions.com

©Grand River Solutions, Inc., 2021. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.
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Meet Your Facilitators

Jody SIE??F Jessica Brown
She/HewHers She/Her/Hers
Co-Founder and Managing Senior Solutions Specialist

Director



. Qe
Overview of Day Two O
\9/\
O
&
Pre-Hearing Prepa&ﬁm

| Vﬁg o
QdTestimony a ross Examination
QQ\

Let’s Practice!






The investigation is complete! éﬁ

\{\
It is ti \{schedule the hearing...
(O

Ra p i d Fi re #1 A@g\ng the chat box, share your “To Do”

@ List for coordinating the hearing.

O
&



(Arromging for space j

( Arranging technology

( Scheduling pre-heari% tings with parties & advisors

( Scheduling prehe:%’ g meetings of the panel
( Providing re@‘ record to panel and parties

Rapld Flre Scheduli e'h’earing

Re Ca p Acco datlons

for written submissions

O Conflict checks

O’rher considerationse

CDQ\



You and your team did a great job scheduling the hearing and a@ all the logistics!

Rapid Fire #2

It is now o§é®< prior to the hearing. You

have alr eceived and reviewed the report
and r%] and you will be meeting with the
e panel (or spending some quite time

re
@D‘urseh‘) to prepare for the hearing.

Q\ Use the chat box to share what you plan to

O
&

discuss/think about during the prehearing
meeting.



Rapid
Recap

Fire

O
&

S

Developmen’r of m’rroduc’rory/;q\wén ts

Inmql discussion of the QQW

Areqs for further e(p tion

Lls'r of questi

’rhe parties and the witnesses

An’r|C|

f po’ren’rldl issues

@v

Review of any written submissions by the parties

-

.

Other considerationse




Pick a scribe

\/
Break Out! O
 All grot@:%s or topics that you would like to

explor erin the hearing
#1 e Gro : Qdestions for Complainant and Witnesses Bob,

Dﬂ(i Stevie
roups 2: Questions for Respondent and Witnesses Nick,
ayla, Caitlyn

QQ\ Email your responses to Laura

* |figueredo@grandriversolutions.com



Report Out QO
«

* Group 1: Questions for Complaiaargy

Witnesses Bob, Dylan, Stevi%

* Groups 2: Questions @Te ondent and
a,'Cai

Witnesses Nick, Kffl lyn

 —

ol



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is

“of consequence”

Tends to make a fact more or les
probable than it would be without that
evidence







Break Out!

#2

Say hi again

Select a member of your group
to take notes and to report out
to the whole group

Group 1: Questions
by Complainant for

Discuss the list of )

Dylan, Stevie

PrOPOSEd Group 2: Questions
questions for: by Respondent for

Complainant; Nick,
Kayla, Caitlyn















Questions for Caitlyn
By Complainant

1. You would consider complainant a good guy, right?

2. Barb wanted to “have a good time"” right?

3. Did she tell you she planned to have sex with Angel that night?

4. You saw her intentionally move down to give a blow job?

5. How often has she done this at other parties? Is giving blow jobsisomething she
casually does at parties?

6. And she is a good friend, right?

~

So this is particularly painful for you, your telling the truth about her sexually

assaulting him, right?

8. And would you agree that it does not matter ifithe victim is a man or a woman,
but rape is rape, right?

9. You said Barb had her arm around Angel’'s waist when people were in the

basement that night. Is that so that sh€é ¢ould control him?

By Respondent
1. You told the investigatat you had 4-5 bears and 2-3 swigs of from Bob's vodka,
correct?
s that a lot for you?
Were you feeling\druhk that night?
How drunk?
Wassthe drihik’in Bob's water bottle strong?
Given'hew drunk you were, why should we trust your recollections of that night?
Ydu'said you were cheering on the sex act in the video; were you surprised to see

NOo R WN

yourself doing that?
8. Do you remember cheering?




Send Feedback

Email Us

info@grandriversolutions.com

Follow Us é)
@GrandRiverSQz\?‘
m ﬂ Grand Ri(e} olutions
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NAVIGATING CREDIBILITY,
RELIABILITY & AUTHENTICITY
WHEN ASSESSING EVIDENCE

Jody Shipper
Co-Founder & Managing Director




EVIDENCE:
WEIGHING, ANALYZING

MorsS




EVIDENCE

Social Media Posts
Testimony Texi Massages and Messages

-~

Police Body
Emails Surveillance 4 Videos Photographs Camera Footage

-
K

Phone Audio
Swipe Records Medical Records Records Recordings
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CAN YOU RELY ON THE EVIDENCE GéTHERED?

o
\
* Thorough? (Does it tell whole 0
picture?) %O\’

 Authenticated?

* Is there an explanation for whaQQg\
* was omitted? Q\\

R
?\
R



SHE TEXTED ME “ALL THE TIME”

Do you have those texts?

May I have those texts? O\/

Oh, they weren’t “texts,” they AQ/Q\
&

Who else might have see m?

Was anyone elsecﬁQig;?

were DMs?




THE “HARD”
QUESTIONS:
YOU CANNOT

WEIGH IT IF NO
ONE ASKED IT

o

Details
About The
Sexual
Contact

What They
Were
Wearing

Seermigly
Laconsistent
Dehaviors

Alcohol
Or Drug
Consumption

Inconsistent
Evidence/
Information

Probing Into
Reports Of
Lack Of

Memory




YOU CANNOT WEIGH IT IF NO ONE ASKED

LAY A FOUNDATION FOR THE BE DELIBERATE AND MINDFUL IN
QUESTIONS { OUR QUESTIONS:

« Explain why you are asking it * Can you tell me what you were thinking
when....

* Share the evidence that you aie asking * Help me understand what you were

about, or that you are seeking a response feeling when...
to * Are you able to tell me more about...







Direct Evidence

* Evidence that is basersonal knowledge or

observation and thét, ue, proves a fact without
inference or pres

tion.

TYPES OF m Circumstaniial Evidence

. ~.< e based on inference and not on personal
AQwledge or observation.

EVIDENCE

O— Corroborating Evidence

* Evidence that differs from but strengthens or
confirms what other evidence shows.




EVALUATING THE EVIDENCE

Is it relevante

Evidence is relevant if it has a tendency to make a material faI:@r or less likely to be true.

Is it authentice

\/
Is the item what it purports to be? @

Is it credible/reliable?

Is the evidence worthy of belief®

\

-

What weight, it any, should it be givene

Weight is determined by the finder of fact!



AUTHENTICATING EVIDENCE &
At 1:18 am, Pat captured a video of Elliott and Sa&} the video, Sam had one
arm around Elliott’s shoulders, and Elliott’s h s resting on Sam’s

shoulder. In the video, both Sam and Elliott at least 2 others, were loudly

singing Happy Birthday, although the vid€o ¥tt out before the singers said the
name of the person to whom they were % oing.

&

Elliott alleged that Sam later ser‘\biki a threatening message, and the next day
showed up at his dorm, unin ,twice. Elliott stated he did not have the

message, because it was pChat, but had kept a screenshot of the
message, although the shot cut off part of the message. Sam denied
sending any threatenggdmessage, and also stated that he never used

SnapChat.
o




IS IT AUTHENTIC? ¢,

Have Others Review And Comment On Authenticity

Are There Other Records That Would Corroboratee



CREDIBILITY AND RELIABILITY S
o

* Do you really need to assess either? 0’&\

* Why they are different O\/

e How to write about it

* When a party attacks credibility other, but on a non-issue (delay in
reporting, did not go to law e ment, minimized the report in comments
to a friend or family)

* How to ask questions t@co the bottom of it without being offensive
* How to apply you@&nzlusions to the process

O




YOU BELIEVE ONE PARTY’S VERSION OF EVENTS
OVER ANOTHER - WHY? g"’«‘
O

e Corroboration? 0«

* Plausibility?

* They were convincing when they s cd)thelr story?
* They could not have seen wha% sa1d they saw?

* That makes no sense? Q\\

* They seemed more tru;ﬁ@tby?

e Some combination e above?

o




CREDIBILITY: IT 1S RELIABILITY: YOU
CONVINCING CAN TRUST IT




CREDIBILITY? OR RELIABILITY?
&
* Reliable evidence: O

* I can trustthe consistency of the person’s account@mu truth.
 Itis probably true, and I can rely on it. O

. Credlblllfy
I trust their account based on th g{ and reliability.
* They are honest and believa b?\
 Itmight not be true, but its\worthy of belief.
* [tis convincingly tru
* The witness is sinc% d speakmg their real truth.

o
.



A CREDIBLE
WITNESS MAY GIVE
UNRELIABLE
TESTIMONY

o




RELIABILITY ¢
* Did the witness correctly observe, process, interpr%\@recall the information?
Is there corroboration?

* vs. Credibility: bias, collusion, motive in 0u®ﬁe, outright (proven) lying,
judging the person S




FACTORS WE WERE TAUGHT TO USE: ARE THESE
STILL THE RIGHT ONES? Q2
O

* Corroborating evidence 0«
* Inconsistencies \P

» Sufficient or insufficient explanation of in@%@tencies
* Logic, plausibility Q\

* Pattern or history AQ/

e Past record Q\\

* Motive to falsity 0

* Bias for/against a party; $

* Material omission Q\

* Ability to recollechevents



ARE YOU WORTHY? &
* Dyer v. MacDougall, 201 F.2d 265, 268-69 (2d &SQ (acknowledging

the conduct, manner, and appearance that up a witness's
demeanor).

 Courtroom Psychology for Trial Lawyey (?%5) People with enlarged pupils
are compassionate and those Wlt% y eyes use cold logic; a person who
looks up and to the left while K}e g is metaphorical. . . a low pitched
voice indicates confidence, a high-pitched voice reduces

believability.
y: ?§0
o



ASSESSING
CREDIBILITY
AND
RELIABILITY

?\
o

NO FORMULA EXISTS, BUT CONSIDER THE FOLLOWING:

Oggg
ity to recall

ofive to fabricate

O

Plausibility

Consistency

o

Character, background, experience, &

training

Coaching

Bias




CREDIBILITY/RELIABILITY ANALYSIS
STEP BY STEP O&’

1.  Determine the material facts — focus only on material facts. 6&\

2.  Determine which material facts are: \/

*  Undisputed — consistent, detailed and plausibl r agreed upon by the parties [e.g., Marcy and
Jack attended a fraternity party on April 5, 201

*  Disputed —unsupported by document% her evidence, or are facts about which an element of
doubt remains [e.g., Marcy alleged % kissed her without her consent around 1am at the
party, and Jack asserted he neve@e Marcy and went home early]

«  State clearly which facts are@ep ed, and which are rejected, and state the reasons why.
* “While Jack maintained that he issed Marcy and went home early, several witnesses corroborated
that he was at the party unti »'In addition, a photo was submitted by a witness showing Jack kissing

Marcy. Therefore, I find s version of events cannot be credited as being more likely
than not to be true.”



PRACTICE ON WEIGHING EVIDENCE

o
* Expert testimony 0«\

| oV
* Polygraph examiner'sreport CJ

* News article that the college hase\gkl&f)ry of covering up sex assaults

Q

* Case involves DV and a Qon of strangulation. Witness discusses respondent's
repeated angry outbu

o

in social situations and class settings.




REMEMBER — CREDIBILITY IS NOT FIRST

Is it relevante

Evidence is relevant if it has a tendency to make a material faI:@r or less likely to be true.

Is it authentice

\/
Is the item what it purports to be? @

Is it credible/reliable?

Is the evidence worthy of belief®

\
What weight, it any, should it be given?

-

Weight is determined by the finder of fact!



QUESTIONS®



THANKS FOR JOINING US!

CONNECT WITH US WE LOVE FEEDBACK

Your Opinion Is Invaluable!

info@grandriversolutions.com

/Grand-River-Solutions
/GrandRiverSolutions

/GrandRiverSolutions

Grandriversolutions.com
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Demystifying Sanctions

Understanding, Implementing, &
Communicating Campus Disciplinary Actions

Jody Shipper
Co-Founder & Managing Director
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SANCTIONING CONSIDERATIO%&D
—

Expulsion/Termination not required

Must be able to articulate why the action taken is
reasonably calculated to end the harassment
X

O\
Must be able 1o crticulate why the action is reasonably
calculated o nieventthe recurrence

\/
A

Rernedy: Torestore or preserve equal access;

Implemented by Tifle I X Coordinator.


















| NEVER WANT TO SEE THEM AG&N
O

Following a finding of sexual misconduct, the r ’%ent was sanctioned with
a no-contact order and deferred suspension, omplainant sued, alleging

deliberate indifference, arguing that resp t should have been removed

from campus to prevent any posswr encounters, which was more likely

given that both were students in th e program and therefore more likely to

access the same campus buildi@

What did the court say"véo
C)Q\
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WHAT DID THE COURT SAY? $¢3
O

Sanctioning officer asked the respondent to con&@ to the misconduct, and
informed the respondent that the failure to it to the misconduct would be
taken into account as part of the sanction. student did not admit to the
misconduct, in part because he was £ @.g a concurrent criminal investigation.
In court, the respondent argued tb&% due process rights were violated when
the sanctioning officer met witl@sn and asked him to confess.

O
&
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WHAT WOULD YOU DO? &
O

During the investigation, the respondenl@s\ound responsible for

sexual assault, and there was consid evidence gathered that
the student was also responsible t erage drinking and
providing alcohol to minors. W, You adjust the sanction on

sexual assault to also take ing count the findings on underage
drinking and providing al to minors?

O
&
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WHAT WOULD A COURT SAY?

,\go

Respondent was found responsible tfor a se ssault. Being
certain of lifigation from the respondent, wanting to at least “*do
something” and send a message, th tlioning officer sanctioned

respondent to a three-year res’rricﬂ(ﬁg accessing certain campus
buildings, including the lab; a ’r%;%-yeor ban on holding any paid or
volunteer position at the uni e&; , INCluding a post-doctoral position
for Spring 2015; and @ no—cﬁ&oc’r order with the complainant with

no end duration. $O
V.

In court, the co %inon’r argued this was evidence of gender
discrimination.
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WHAT DID COURT SAY? ¢
After a finding of sexual assault (rape), the complainant argued th@versity had engaged in

deliberate indifference because the respondent was sanctioned wi counseling sessions, a
book assignment, completion of an online class on consent tha:&s equired of all incoming
students, and staying away from the [reporting individual’i]‘ gned workplace, and a “perpetual’

no contact order.” The respondent was also placed on oral probation.” The complainant
also noted that the university had never expelled an ent for sexual assault.

During sanctioning, the Title IX Coordinat g{d that respondent did not understand the
meaning of consent and was emotionall ature.

Would your answer change if @dent violated the no contact directive and university did not

respond? OQ\
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TWO STUDENTS FOUND RESPONS\Q}E

A male and a female student were each found ’\ﬁsmle for sexual assault.
The female student was suspended, the m expelled. The college
explained that the difference was that th student had engaged in a
penetrative sex act, and the female s g ad not, and therefore it was the

specific type of misconduct that he difference in sanction, and not
gender.

What did the court sas&$o
C)Q\
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SANCTIONING ON THE BASIS OFéCDEGREE"
OF HARM «\O

The Sixth Circuit Court of Appeals, whi suggested, without
deciding, that a decision-maker’s failu identify the “degree” of the

violation, such as exactly what ty Q@.f sexual misconduct were the basis
for the finding of responsibility& d be a Title IX violation, as it leaves
e

the respondent without a “ 1%1 basis for the punishment
administered.”

Doe v. Case Western Rsﬁlniv., No. 19-3520, 2020 WL 1672830, at *3 (6th Cir.
Apr. 6, 2020) C)
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APPEALS

Davis Crow & Jody Shipper
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MEET YOUR FACILITATORS
| X2 o
Davis Crow O Jody Shipper

Senior Solutions Specialist 6&\ Co-Founder & Managing

with Grand River Solutions, Director of Grand River

Davis works as an C)\/ Solutions, Jody Shipper is a

investigator, decision maker, nationally-recognized
hearing panel chair, and subject-matter expert with
appeals officer, and provj e% more than 20 years of

trainings, specializin% experience in Title IX and
Title IX, Title VI, K‘ related fields. She is known
Americans with ities for her insight into best-in-
Act. Davis ha§ a}.D. from class programming, policies,
Stetson Ugi y College and community outreach
of La a M.Ed. aimed at addressing sexual
Uni W?y\of Mississippi. misconduct on campus. She
6 lectures extensively
throughout the U.S.
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THE BASIC
TENETS

Dear Appeals Officer . ..




EVIDENCE:
GATHERING, WEIGHING,
ANALYZING
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Trauma-Informed

& \S
Each in their lane: The limits of an appeal officer’s
task

ALL APPEALS Fundamantal Fairness

\/

Due Process

@ Follow Your Process
X
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THE RIGHT TO APPEAL?

 Appeal the sa lghings iINn The same way to

the same pexsor(s);
« Receivel @ ation about the appeal

Both the i@i’ y

: : a sanction;
complainant o all aspects of the process be the same
elgle Q\ reach party;

Have their appeal reviewed and decided

respondent .
have the right @ upon;
to: v\ « Receive notice of the outcome of the

appeal.
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SANCTIONS AND INTERIM MEASURES
DURING APPEAL PROCESS Ogcﬁ
\

* Maintaining or changing interim measures 6\

during the process CD\/

« Communicating and documenting sa nS and

interim measures A

* Deciding whether to impoi@nctions during
the process ?\
* Pros and Con Q\
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DUE PROCESS DURING THE APPEAA.) PROCESS

Equal Rights and Fair Process

for Each Party
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BEFORE THE
APPEAL




NOTIFICATION OF THE APPEAL%@ROCESS

Who Gets Notified

What Th@\@@ Notified Of

« Complainant

* Respondent

. A@J)kms
% stigation Outcome

- Student Conduct? \k<<8\ApD”CC'bIe Policy

» Human Resources? @

« Academic %O
* Personnel? ?‘
@Q‘

* Appeals Process
* Timeline

* Links

« Dates

« How to submit



Receive the appeals

Determine whether the grounds for appeal have
been met

-
WHOSE JOB Nofify the person(s) responsible for reviewing the
1S IT? B

°® \/

Arrange the logistics for the appedl

\S

\
- Communicate with complainant and respondent and
6 advisors and withesses as appropriate
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WHOSE JOB IS IT ? (CONTINUED)

« Communicate the decision &\
» Complainant and Respondent C,_)C)\/

+ Title X AQ/Q\

« Document retention @

 Determine remedies $O
&
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DE NOVO We Are Never, EVER,
APPEALS? going back to this
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DIFFERENCES IN RESPONSIBILITY
Q

RESOLUTIONS APPEAL

 Investigate, Hearing « Review the Appeal

« Determine What « Determine Whether
Happened ’ Grounds for Appeal
* Findings of Fact Have Been Met

« Findings of Policy

« Make Decision
Regarding Merits of
Appeal
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DIFFERENCES IN BURDEN
&
El-

COMPLAINANT ersuade and point out error with
RESPONDENT supporting evidence or facts
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HAS THE BURDEN BEEN MET?
&
O

Review the information provided by Complainant an r Respondent and

determine whether it contains sufficient informayi oncerning the grounds for
appeal and the reasons related to those gro@

S

This step is not to decide the merits o %&ppeol, but to identify the nature and
scope of the issues to be oddresa\.

O
&
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Cg
$ided by

Review the information @)V
Complainant and/ pondent and
determine whet %con’rcms sufficient

information ¢ ning the grounds for
WAS AN appeal o&ciq"cb@eosons related to those

APPEAL groundy:

FILED? N\
Q&ep IS not to decide the merits of the

peal, but o identify the nature and
scope of the issues to be addressed.

X
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IN THEIR APPEAL, RESPONDENT WR@ES:

* [ have new evidence not previously available to me# ing read the hearing
officer's report, I now know the hearing officer biased (new evidence)
because the hearing officer found against m there is no way that any
unbiased hearing officer would have pro eighed the evidence and come to
any conclusion other than the fact th @mplamant was lying.

have been questioned, and she have explained that Complainant was
given a free pass and allow op out of organic chem after it was obvious
Complainant was goin . This would have proven that Complainant made
up the complaint an %ﬁ only to avoid failing a difficult class.

 The hearing officer failed to call 1 1tness The Title IX coordinator should
c%i;r

GRAND RIVER | SOLUTIONS



WHAT DOES THIS MEAN? e
O

* You are reviewing the appeal for what it says, &

not how it is said. CDO\/

* You are identifying what the party says
wrong in the process or whether the %& as
identified new information and I@g arty

has articulated that what we rong or what
is new, if true, would have 1 a different

outcome. Qq\?“
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COMMON CHALLENGES

Non-Participating Parties

| o @)
e Bias/conflict of 1nteres<é\c’_)

 Error Q/

Uncooperative Wiinesses

Uncooneraiive Advisors
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DEAR APPEALS OFFICER...

| am the victim of a false accusation...

* The police were not contacted and | was not charged by law
enforcement with a crime

« After the supposed sexual assault{ishe sent me a friend request on
Instagram and asked me to danhae at a party

* No one listened to my explanation or reviewed the evidence so they
could see that | was falsely accused.

GRAND RIVER | SOLUTIONS



DOES THIS MEET ANY GROUNDS FOR APPEAL?

O$C)
- Procedural error? \S\\
« Bias/conflict of interest? O\/
 New evidence?¢ S
<</Q~
N
@
Re
ol
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NEW EVIDENCE: WHAT WOULD YOU DO?

o

Evi@ot provided with the appeal

=
Appeadl states there is S
new evidence... |

How do you know it is new?

It is new but is it relevant and reliable?
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DEAR APPEALS OFFICER...

| am the victim of a false \S\\
accusation. Something went \J
terribly wrong..... C‘.)O
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PROCEDURAL ERROR: THE DECISION WAS
UNREASONABLE Q
O

The decision was unreasonable bose@ﬂhe evidence.
e | am the victim of a false occ@@on

| &
» There was no crime <</
N\

e She initiated it, no’r@g\

s We were bo’r@k

©
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PROCEDURAL ERROR

There was a procedural error in the process

that materially affected the outcome.

S

* [ was not allowed to C.QAS— xamine the complainant

* Someone was not intervie
* Burden was put ento\me to prove consent
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DENIAL OF A PROCESS YOU DON&?OFFER
’

Cross examination

Representation

Discovery
\

Subpoena / compel withesses
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WHEN A RESPONDENT REFUSES TO PA;?ICIPATE IN

THE PROCESS BUT CLAIMS DUE PRO IS
VIOLATED «\
N
O
“The Plaintiff waived his right Cj

to challenge the process <<8\
resulting in his expulsion by

failing to parficipate in the @
process afforded him.”o

- Herrell v. Benson $
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WHEN EXCEPTIONS TO PROCESS OCCURS
o
\

University brings the case against one if its
Cwn

7\

Changing composition of a panel

Some examples

\A
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BIAS
RS
O
- What constitutes bias? «\
D

» The investigator was biased against C.)C>\/

me because...
&

* The investigator was biased iNst

(comploinon’rs/responc@@

generally) because . .
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ALLEGATIONS FOR BIASC,J
O

“Pro-victim bias does not equat nti-male bias.”
-Doe v. University of C@ do

Q
\4<</

An’ri—violenceéi@does not equate to anti-male bias.




ALLEGATIONS OF BIAS ASTHE
BASIS FOR APPEAL O$
\

An allegation of bias without Q\
factual support “no longer &

passes muster’”. @
-Doe v. University of Colorc@

Q
&
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NEW INFORMATION &
e |s it really new? /\\O
D
. | O)4
o [f It IS new, would It change CD

the findings/outcome
&

 Who investigates neWOQ*\

iInformation? $
&
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COMMON
ERRORS




SOMETIMES INSTITUTIONS DO THE
WRONG THING Qe

O
. Missir}%};@&ﬂines for providing

mate

S

QU isunderstanding of consent or

@ incapacitation

R
* Errors at a hearing
&

GRAND RIVER | SOLUTIONS



DETERMINING CREDIBILITY ON APPCEAL
o
AN
It Complainant does nof por’ricip@q}éan yOu

=

Do you need fo see de@g%or to note credibllitye

O
&

judge credibilitye
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EVIDENCE - KNOWING WHAT TO Q?NSIDER
o
N\

* Drunk vs. Inftoxicated vs. Incapacitated &

* Language maftters \/
O

» Clarity and consistency of

application A@Q\

« Who has to prove consen@

» Know the Icmguag@our policy
Courtesy Weird Al's Word Crimes
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CROSS COMPLAINTS
&
O

&
%O\/g° Was it handled?

e How was it handled?

QQ/Q\ * When raised for first time

@ in the appeal, what is
your process?

$<> - Who handles?
>
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APPEALS PANELS THAT EXCEED THEIR AUTHORITY

N
cj@\/ay In Your Lane
&@Q\ « How Do You Know
@O  How To Correct

GRAND RIVER | SOLUTIONS



TREATING THE PARTIES DIFFERENTL{)

1. He filed an appeal, argued there was a p ol error because he
did not agree with the panel’s interpret ’n of a text message.
Appeal granted, determination overt . She then filed an appeal
on basis that appeal panel exceed eir ou’rhori’ry, her request to file

an appeal was denied. What @e court say?

2. Hearing chair did not mform that a key withess was her student,
nor that he had d|scussed case (in brief) with the withess prior to
her first interview. Wh the court say?

&
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WHY SHOW YOUR WORK:
WHEN A JUDGE HAS A D
OF CONSENT \5/\\

O\/
"Because she removed her own S (T®hen Respondent
suggested having sex, there w fficient proof of a lack of
affrmative consent.” HOUQQ\\\ Potsdam, 2018
t report the rape, and did noft initially

d... more likely there was an erroneous
er. Doe v. Dordt University, 2022

As the Complainant di
think she had bee
outcome due ’ro®
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LESSER-INCLUDED CHARGES O&DAPPEAL

There are no Iesser-includg\g)

charges \9
Reflects lack of n i@ and
opportunity to r nd

<<§p
N\
. Powe%%r. Joseph's University
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SANCTIONS ARE NOW WRONG BECAUSE

FINDING WAS WRONG o
SO
Does appeals officer determine anction, or send

case back for appropriate detetminations?

&
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CAN A SANCTION INCREASE OwPEAL?

. Inresponse to ~\
Complcmcn’r peale

: Suo s@e (meaning, just
rown determining
V” s not sufficient) ¢
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LANGUAGE MATTERS WHEN WRITING
APPEAL RESPONSE O$
A\
3

Drunk vs. Intoxicated vs. Language matte?
Incapacitated

Claritéaqg consistency of application
&
@

Who has to prove consent?

O
Know the languag@r policy
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HOW MUCH INFORMATION TO PROVIDE
ON APPEAL? O$
\

/\
o

The appellate officer’s failure to plainly t@ate why he granted the appeal,
which resulted in a new hearing that fqund the respondent in violation, was

“perplexing” to the reviewinw hg with the appellate officer’s ad hoc

decision to request an indepen itle IX opinion prepared in the course of
determining the appeal.

O
&
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COMMUNICATIONS ERRORS

N\
e Communicate the decision 6&
* Complainant and Respondent C)\/
e Title IX C_)

e Interim measures QQ/Q\

 No contact directives @

* Remedial measures $<>
* Sanctions Q\V
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APPELLATE OFFICER/PANEL MAY N(g)T
o

S

\Y

Substitute their Q Corect

own findings for Engo&_) fact- ‘ocedurdl

the findings of j @g/weigh P :
. . errors on their

the decision Q evidence

own

maker \
S
X
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QUESTIONS®



THANKS FOR JOINING US!

CONNECT WITH US WE LOVE FEEDBACK

Your Opinion Is Invaluable!

info@grandriversolutions.com

/Grand-River-Solutions

/GrandRiverSolutions

m / GrandRiverSolution?\
Grandriversolu@s.com
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